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‘The same rules apply to the item of Rs. 79-6-6
and to the deposit of Rs. 1,000 as security.

The appeal succeeds. The decrees of the
lower Courts are set aside. A decree will now be
passed dismissing the plaintiffs’ claim, but in the
special circumstances of this case the parties will
bear their own costs throughout.

FULL BENCH
Before Bhandari, C. J., Falshaw and Bishan Narain, JJ.

PREM SINGH aND OTHERS.—Petitioners
v

DEPUTY CUSTODIAN-GENERAL, EVACUEE PROPERTY
AND OTHERS,—Respondents

Civil Writ No. 269 of 1953

Administration of Evacuee Property Act (XXXI of
1950) —Section 56—Rules framed by the Central Govern-
ment under—Rule 14(6)—Whether ultra vires—Amend-
ments made to the rule on 13th February, 1953 and 25th
August, 1953—Effect of. on orders passed by Custodian and
Custodian-General before the respective dates—Sections 26
and 27—Whether powers of revision of the Custodian and
Custodian-General affected by the amendments.

Held, (1) that Rule 14 (6) of the Administration of Eva-
cuee Property (Central) Rules made under section 56 of the
Administration of Evacuee Property Act is not wltra vires
as it neither goes beyond the rule-making power nor is in-
consistent with any of the provisions of the Act;

(2), that orders passed by either the Custodian
or the Custodian-General in exercise of their powers
under Section 26 or 27 cancelling allotments in pending
cases regarding orders passed before the 22nd of July, 1952,
were valid even if passed by the Custodian before the 13th
of February, 1953 and by the Custodian-General before the
25th of August, 1953;

(3) that there was nothing in the sub-rule as it origin-
ally stoed which took away the power of the Custodian to
revise any order passed before the 22nd of July, 1952, in
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- accordance with the law as it stood -on the date "of the

order, and that the proviso added on the 13th of February,
1953, merely confirmed this power Tregarding pending

_petitions filed within time, and set at rest any doubts

which might have arisen on the point owing to the fact
that the Custodian could pass orders cancelling allotments

"either as a direct authority under sectlon 12 or in review

or revision under section 26

(4) that the powers of the Custodian-General to pass
orders cancelling allotments in exercise of his powers un-
der Section 27 of the Act in revision petitions against or-
ders passed before the 22nd of July, 1952, were not in any
way curtailed even before the amendment of the proviso
to rule 14(6) was amended on the 25th August, 1953. The
powers of the Custodian-General under Section 27 of the
‘Act were not touched at all by the original sub-rule, which
merely restricted the powers of the Custodians of the
Punjab and PEPSU to cancel allotments except in certain
c1rcumstances

Petition under Article 226 of the Constitution of India
praying (a) that a writ in the nature of certiorari be
-issued for calling the records of the case in order to ‘quash
the order of the Deputy Custodian-General, dated 18th
August, 1953; (b) that a writ in the nature of prohibition
be issued to the respondents restragining them from inter-
fering in any way with the possession of the petitioners
over the lands which were allotted to them in wvillage
Ratauli; Tehsil Jagadhri, District Ambala, (c) that such

- other writs and directions may be issued as this Hon’ble

Court may deem just and expedient in the circumstances
of the case, and (d) that the petmoners be awarded costs of
the petition.

A. N. GRoveR and Davrtp KapPuRr, for Petitioners.

S. M. S1kR1, Advocate-General, A. M. SURI, A. N. ARORa,
H. L. SariNy and H. R. SopH1, for Respondents.

ORDER -.

FausHaw, J.—Briefly the facts giving rise to
this reference to the Full Bench are that there
-was a three-cornered contest regarding the
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allotment of evacuee lands in a  village
called Ratauli in the Ambala District
between N. R. Batra, a group consisting of
Prem Singh and Narain Singh, sons of Sunder Dass
and Raj Kaur, wife of Narain Singh, and Hargo-
bind and Jai Kishan, song of Dewan Chand Suri.
By an order, dated the 17th July, 1952, the Custo-
dian of Evacuee Property, Punjab, ordered that
N. R. Batra was not entitled to be accommodated
in village Ratauli at the expense of either of the
other parties.

Against this order N. R. Batra filed a revision
petition under section 27 of the Act before the
Custodian-General on the 9th of September 1952,
i.e. within the ordinary period of limitation for fil-
ing such petitions. This revision petition was decid-
ed by Mr. Chhakan Lal, Deputy Custodian-General,
by his order, dated the 18th of August 1953, which
had the effect of cancelling the allotment of Prem
Singh, etc., in Ratauli to the extent of 112 standard
acres 7 units, i.e. the extent necessary to accommo-
date N. R. Batra in that village. The other res-
pondents in the revision petition, Hargobind and
Jai Kishan, were held to be entitled to remain in
enjoyment of the land allotted to them.

" This order of the Deputy Custodian-General
was challenged by Prem Singh, etc., in a petition
filed in this Court under Article 226 of the Consti-
tution (Civil Writ No. 269 of 1953) in which, inter
alia, the point was raised that the order of the
Deputy Custodian-General was illegal in view of
the amendment introduced in July 1952 in rule
14 .of the rules framed by the Central Government
under section 56 of the Administration of Evacuee
Property Act.

Prein -Singh
and others

V.
Deputy Custo-
dian-General,
Evacuee Pro-
perty, and
others

Falshaw’ J.
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Prem Singh The historical background leading up to this
and Others was as follows. By sub-section (1) of section 12
Deputy ‘Custo-©of the Act the Custodian was given apparently
'ga{;‘g:enelgig_ unlimited powers to cancel allotments. Sub-sec-
g;r({y, and tion (1) as it read before it was amended by Act

others XTI of 1953 was—

Falshaw, J. “Notwithstanding anything contained in
any other law for the time being in
force, the Custodian mav cancel any
allotment or terminate any lease or
amend the terms of any lease or agree-
ment under which any evacuee proper-
ty is held or occupied by a person, where
such allotment, lease or agreement has
been granted or entered into after the
14th day of August 1947.”

It has, however, been held in a number of cases
in which the point has arisen that these powers
are circumscribed by rules made by the Central
Government in exercise of its rule-making power
as conferred by section 56 of the Act, the relevant
portions of which read—

“(1) The Central Government may, by noti-
fication in the Official Gazette, make
rules to carry out the purposes of this
Act.

(2) In particular, and without prejudice to
the generality of the foregoing power,
such rules may provide for all or any

of the following matters, namely : —
ok * * % *

(i) the circumstances in which leases and
allotments may be cancelled or
terminated or the terms of any
lease or agreement varied ;

* * *& * : %
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A set of rules has in faect been formulated by the
Central Government in exercise of its powers

Prem Singh
and others
v

under this section, and amended from time to Deputy Custo-

time and a perusal of these rules shows that they
refer to various sections of the Act and are evi-
dently framed under the various headings con-
tained in sub-section (2) of section 56. Rule 14
deals particularly with cancellation or variation
of leases and allotments.

It must be mentioned here that in the Punjab
the enormous problem of accommodating millions
of refugees from the West Punjab on lands eva-
cuated by Muslims had to be faced and the lines
on which this problem was tackled were gradual-
ly worked out and finally formulated in a volume
called the Land Resettlement Manual, in which
principles were laid down regarding such matters
as in which district refugees from the various
districts of the West Punjab were to be accommo-
dated, and generally how the rival claims regard-
ing different qualities of lands to be allotted were
to be determined. In carrying out all these direc-
tions an enormous amount of work fell en the
officers of the department up to and including the
Custodian-General and his Deputies and Assis-
tants in exercise of their powers of revision under
section 27 of the Act. Nearly all the quasi-perma-
nent allotments had been made in 1949 and 1950
and it would seem that in 1952 it was felt by the
Government that the time had come to introduce
some sort of finality as far as was reasonably pos-
sible regarding the allotments of land already
made. :

Evidently with this object in view a sub-rule
14 (6) was brought into force on the 22nd of July
1952, which read :

“Notwithstanding anything contained in
this rule, the Custodian of Evacuee
Property in each of the States of

dian-General.,

‘Evacuee Pro-
perty, and
others

Falshaw, J.
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Punjab and Patiala and East Punjab
States Union shall not exercise the
‘power of cancelling any allotment of
rural evacuee property on a quasi-per-
manent basis, or varying the terms of
any such allotment, except in the fol-
lowing circumstances :—

(i) where the allotment was made although
the allottees owned no agricultu-
‘ral land in Pakistan ;

” * * H] *

(i) where the allottee has obtained land
in excess of the area to which he
was entitled under the scheme of
allotment of land prevailing at the
time of the allotment; ’

(iii) where the allotment is to be cancel-
led or varied— '

(a) in accordance with an order made
by a competent authority under
section 3 of the East Punjab
Refugees (Registration of Land
Claims) Act, 1948 ;

(b) on account of the failure of the al-
lottee to take possession of the
~allotted evacuee property within

six months of the date of allot-

ment ; o

(e) in consequence of a voluntary sur-
render of the allotted evacuee
property, or -a voluntary ex-
change with other available rural
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evacuee property, or a mutual Prem Singh

exchange with such other avail-
able property ;

(d) in accordance with any general or
special order of the Central Gov-
ernment :

Provided that where an allotment is can-
celled or varied under clause (ii), the
allottee shall be entitled to retain such
portion of the land as is not in excess
-of the land to which he would have
been entitled under the scheme of
quasi-permanent allotment of land.”

The effect of the introduction of this rule
broadly speaking was to put an end to the cancel-
lation of allotments simply on grounds arising out
of the consideration of the merits of the claims of
rival claimants to any particular land, and to per-
mit the cancellation of allotments only on grounds

arising between the State and the person concern-
ed.

It was apparently realised after this sub-rule
had been in force for some time that in most cases
allotments had been made by officers subordinate
to the Custodian and that many of the orders of
the Custodian of the State which had the effect
of cancelling allotments were made, not in direct
exercise of his powers under section 12 of the Act,
but in exercise of the powers of review and revi-
sion conferred on him by section 26 and apparent-
ly it was thought to be only fair that he should
still be able to decide pending cases in exercise of
these powers according to the old principles. It
was evidently on this account that on the 13th of
February 1953 the following proviso was added to
the new sub-rule : — ~

“Provided further that nothing :in this sub-
rule shall apply to any application for re-
vision, made under section 26 of the

and others
)

Deputy "Custo-
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perty, and
others

Falshaw, J.
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Act within the prescribed time, against
‘an order passed by a lower authority
on or before 22nd July 1952.”

Some further doubts seem to have been felt
regarding the position of the Custodian-General
in exercise of his powers of revision under section
27 of the Act, and accordingly on the 25th of August
1953 a further amendment was made, with the re-
sult that the proviso now reads—

“Provided further that nothing in this sub-
rule shall apply to application for re-
vision, made under section 26 of the
Act within the prescribed time, against
an order passed by a lower authority
on or before 22nd July 1952.”

In this reference we are concerned only with
the validity of rule 14 (6) and the effect of the
provisos. The case of Prem Singh, etc. in the first
place is that in consequence of rule 14 (6) it was
altogether illegal for the Deputy Custodian-Gene-
ral to cancel a large part of their allotment to
make room for N. R. Batra. On behalf of the
latter it is contended that the sub-rule is ultra
vires of the rule-making power of the Central
Government, but that even if the basic provisions
of the sub-rule were intra vires, the action of the
Deputy Custodian-General in cancelling the allot-
ment was legal on account of the proviso added to
the sub-rule. To this the reply of Prem Singh,
etc., is that the proviso regarding the powers of the
Custodian-General under section 27 was only in-
troduced on the 25th of August 1953 and since the
order was passed on the 18th of August 1953 it was

illegal because neither the original proviso nor its

amendment were made retrospective. As there
was some difference of opinion among the Judges
of this Court in this matter, Kapur, J., referred
the point to a Division Bench, and when it came
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before him and myself on the 28th of September
1954, we decided that it should go before an even

Prem Singh .
and others
v.

larger Bench and framed the following ques- Deputy Custo-

tions :—

“(1) Whether rule 14 (6) of the Administra-
tion of Evacuee Property Rules made
under section 56 of the Administration
of Evacuee Property Act is ultra vires
because it goes beyond the rule-making
power or because it is inconsistent with
the other provisions of the Evacuee
Property Act?

(2) Whether rule 14 (6), even if intra vires,
is applicable to the orders cancelling

dian-General,
Evacuee Pro-
perty, and
others

Falshaw, J.

the allotments if such orders have been

made before the date on which the
amendments were made?”

In arguing on the first question that the sub-
rule was ultra vires the learned counsel for the
petitioners advanced an argument which in my
opinion amounted to contending that the powers
conferred on the Custodian of cancelling or vary-
ing the terms of any allotment or lease by section
12 of the Act were unfettered, and that therefore
any rules whatever which circumscribed those
powers and limited its exercise to certain circum-
stances were ultra vires, but in my opinion there
is no force whatever in this argument. Obviously
the provisions of the Act have to be read together
and although the powers conferred on the Custo-
dian under section 12 read by itself appear to be
unfettered, section 56 which conferred the power
of making rules on the Central Government and in
particular section 56 (2) (i) was clearly intended
to enable the Government to lay down the princi-
ples and specify the conditions under which the
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Prem Singh Custodian was to exercise his powers under sec-

and others

tion 12. Indeed, if section 12 had been intended

Deputy Custo- to confer unfettered power on the Custodian to

dian-General,
Evacuee Pro-

cancel or vary the terms of allotments and leases

perty, and at will, and no rules had been framed under the

others

Falshaw, J.

rule-making power for his guidance in the exer-
cise of those powers, I have no doubt that the
Supreme Court would long ago have declared sec-
tion 12 to be unconstitutional, as it hag done in
the case of other Acts under which apparently un-
fettered powers were conferred on officers with-
out any principles being laid down or rules framed
for circumscribing their exercise of those powers.

It seems to me that once it is held that the
Central Government had the power to make rules
circumscribing the exercise of Custodian’s powers
under section 12 of the Act, it also had the power
to amend those rules from time to time either by
way of adding to the conditions under which the
power could be exercised, or by subtracting there-
from, and in the light of the background which I
have set out above Iam of the opinion that not
only was it within the power of the Central Gov-
ernment to restrict the number of reasons for
which allotments could be cancelled after a cer-
tain date, but also I would add that in my opinion
the restriction so imposed was reasonable. It doss
not seem to me that the cases cited by the learned
counsel for the petitioners helped their case at all
since they were decided on their own facts, and
there is no dispute regarding the principle that
the power to make rules or bye-laws is circum-
scribed by the Act under which they are made, and
that where rules or bye-laws go beyond or are
inconsistent with the provisions of the Act they
are invalid and ultra vires. I am not, however,

of the opinion that in the present case sub-rule
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14 (6) either goes beyond the rule-making power P:egl tshigg.«sh
or is inconsistent with any of the provisions of the %@ J"¢F

Act. I would accordingly answer the first of the D;putg} 'Custlo-
: : . dian-General,
questlons referred to the Full Bench in the nega Eoracuee Pro-
tive. perty, and
: others

The point involved in the second question Falshaw. J
arises out of the fact that the order of the Deputy T
Custodian-General was passed on the 18th of
August 1953 whereas the proviso to rule 14 (6)
was only amended so as to cover pending revision
petitions filed within time under section 27 of the
Act against orders passed before the 22nd of July
1952 by a notification, dated the 25th of August
1953. A similar point would arise in the case of
an order of a Custodian cancelling an allotment
passed on a date between the 22nd of July 1952
and the 13th of February 1953 in exercise of his
powers of review or revision conferred by section
26, the latter being the date on which the proviso
was first added to rule 14 (6).

It has been urged before us that the proviso
added on the 13th of February 1953 and the addi-
tion made to it on the 25th of August 1953 were
not retrospective and that therefore, even assum-
ing the rule as a whole to be intra vires, the Cus-
todian could not even in exercise of his revisional
powers under section 26 pass an order which had
the effect of cancelling an allotment on any date
between the 22nd of July 1952 and the 13th of Feb-
ruary 1953, and the Custodian-General could not
pass such an order in exercise of his powers under
section 27 between the 22nd of July 1952 and the
25th of August 1953.

It seems to me, however, that the question is
not so much whether the proviso added in Feb-
ruary and the addition made to it in August 1953
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had, or were intended to have, retrospective ef-
fect as whether during the intervening periods

Deputy "Custo- either the Custodian or the Custodian-General

dian-General,
Evacuee Pro-
perty, and
others

Falshaw, J.

had lost the powers conferred on them by sections
26 and 27 to review and deal according to law with
petitions filed before them within time under
those sections against orders passed by lower
authorities before the 22nd of July 1952.

The learned Advocate-General appearing on
behalf of the State has argued, and in my opinion
with some force, that the provisos enabling the
Custodian and Custodian-General to deal accord- -
ing to law with petitions duly pending before them
against orders passed before the 22nd of July 1952
were not intended to confer any new powers on
them, or to restore to them any powers which had
been taken away by the sub-rule introduced on
the 22nd of July 1952, but were merely intended to
set at rest any doubts which might have arisen
regarding their powers to pass orders even after
the 22nd of July 1952, which might have the effect
of cancelling allotments, in exercise of their
powers of review or revision in pending cases
against orders passed before the date in question.

It would certainly appear to be highly unfair
that in cases where justice demanded the cancel-
ling of an allotment the Custodian or Custodian-
General in exercise of their revisional powers
should only be able to pass such just orders after
the 13th of February 1953 and the 25th of August
1953, respectively, and most unfortunate for any
persons whose cases were decided, and who were
denied justice between those dates, and it would
take very cogent arguments indeed to persuade
me that the Central Government should have in-
tended such an anomalous state of affairs to come
into existence that whether a man could obtain
Justice or not would depend on the date on which
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his revision petition happened to be decided.
Apart from this it seems to me that proviso and

Prem Singh

and others
v

its amendment could hardly have achieved their Deputy "Custo-

purpose unless they were intended either to have
‘retrospective effect or else were merely introduced
to set doubts at rest, since one would expect that
both the Custodian and Custodian-General would
have decided a large proportion of revision peti-
tions filed within time against orders passed be-
fore the 22nd July 1952 by the time the proviso
and its amendment were introduced.

In these circumstances I might even be pre-
pared to hold that although there was nothing in
the wording of the proviso and its subsequent
amendment to show that they were intended to
have retrospective effect, nevertheless they must
be held to have it, but it seems to me that it is not
necessary to come to this conclusion in order to
arrive at such a result.

It may be Well at this stage to set out again
the opening words of the sub-rule—

“Notwithstanding anything contained
in this rule, the Custodian of Evacuee
Property in each of the States of Punjab
and Patiala and East Punjab States
Union shal] not exercise the power of
cancelling any allotment of rural eva-
cuee property on a quasi-permanent
basis, or varying the terms of any such
allotment, except in the following cir-
cumstances:”

It seems to me that this quite clearly had refe-
rence to the powers of the Custodian acting direct-
ly conferred on him under section 12, and it is
possible to argue that this could not possibly be
intended to interfere with the powers of review or

dian-General,

Evacuee Pro-
perty, and
others

Falshaw, J.
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Prem Singh revision conferred on the Custodian by section 26,
and others

v

Deputy "Custo-
dian-General,
Evacuee Pro-

perty, and

others

Falshaw,

J.

sub-section (1) which reads—

“The Custodian, Additional Custodian or
Authorised Deputy Custodian may at
any time, either on his own motion or
on application made to him in this be-
half, call for the record of any proceed-
ing under this Act which is pending be-
fore, or has been disposed of by, an offi-
cer subordinate to him for the purpose
of satisfying himself as to the legality
or propriety of any orders passed in the
said proceeding, and may pass such
order in relation thereto as he thinks
fit.”

In the circumstances it does not seem to me
that there was anything in the sub-rule ag it ori-
ginally stood which took away the power of the
Custodian to revise any order passed before the
22nd of July 1952 in accordance with the law ag it
stood on the date of the order, and it seems to me
that the proviso added on the 13th of February,
1953 merely confirmed this power regarding pend-
ing petitions filed within time, and set at rest any
doubts which might have arisen on the point ow-
ing to the fact that the Custodian could pass order
cancelling allotments either as a direct authority
under section 12 or in review or revision under
section 26.

Whatever ambiguity might have existed on
this point regarding the powers of the Custodian
it does not seem to me that there can be any
doubt at all regarding the Custodian-General,
whose powers under section 27 do not appear to
me to have been touched at all by the original sub-
rule, which merely restricted the powers of the
Custodians of the Punjab and Pepsu to cancel al-
lotments except in certain circumstances. If in
fact the rule had purported to take away the
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powers of the Custodian-General under section 27 Preclin timgh
to consider orders passed before the 22nd of July " f)’ ers
1952 and revise them according to the law in force Deputy Custo-
on the date on which they were passed, this might %ggégggelgi})_
have been a good ground for declaring the sub- perty, and
rule to be ultra vires, at least to that extent. In others
the circumstances I am of the opinion that the
order of the Deputy Custodian-General in the
present case is not bad because it was passed a
week before the proviso was amended so as to in-

clude pending cases under section 27.

Falshaw, J.

It was in fact suggested by the learned
Advocate-General that question (2) was not very
well framed and that it might better have been
framed more or less on the following lines : —

“(2) If the answer to question (1) is in the
negative, were the powers of the Custo-
dian-General to pass orders cancelling
allotments in exercise of his powers
under section 27 of the Act in revision
petitions against orders passed before
the 22nd of July 1952 in any way cur-
tailed even before the amendment of
the proviso to rule 14 (6) was amended
on the 25th of August 1953?”

I would answer this question in the negative
and to the second question referred to us I would
answer that orders passed by either the Custodian
or the Custodian-General in exercise of their
-powers under section 26 or 27 cancelling allot-
ments in pending cases regarding orders passed
before the 22nd of July 1952 were valid even if
passed by the Custodian before the 13th of Feb-
ruary and by the Custodian-General before the
25th of August 1953.

Buanpari, C.J—I agree. ~ Bhandari, C.J

- Bishan Narain,
Bisuan Narain, J.—I agree. J.



